INTRODUCTION
Human rights violations are often torts. In the national laws of the wealthy and welldeveloped first world, we often see human rights torts recognized as constitutional torts 1 and as a basis for judicial review of the legality of ordinary legislation against the Constitution, which raises the paradox of illegal law, of self-limiting law: that paradox is resolved by recognizing the mutually imbricated nature of national and international (human rights) law. National law is bound by international law because states in forming international rules bind other states. Each state is not hostage of all other states; rather, every state is some kind of partner with all other states. Constitutional torts generally invoke the domestic constitutional law of the state, though the rights of immigrants, legal or unauthorized, or of prisoners of war are sometimes implicated in constitutional tort cases. This chapter does not treat constitutional torts in national law. That is because the number of rights and countries involved would be intractable in a brief chapter (many states, numerous norms). In this chapter I instead wish to address a field where the law is not so well developed and to limit my inquiry to a more tractable field: personal injury torts where international human rights are implicated.
Injuries to the person which implicate human rights occur most often in the developing countries of the global periphery because transparent, effective rule of law state governance mechanisms are lacking and also because low labor standards and natural resources present shady profit opportunities. Human rights abuses in the developing countries of the global periphery are either perpetrated by governments or private actors, or both acting in concert. In some cases the government is complicit to criminal acts by corporate or other private principals; in other cases the corporation is complicit to rampant governmental wrongdoing. This mix of public and private wrongdoing in the extraterritorial context explains the controversies; the greater problem of terrorism and counter-terrorism, whether by state or non-state actors, compounds the confusion and controversy.
This chapter first examines the historical roots and contemporary developments of extraterritorial and universal international civil jurisdiction. Corporate cases will also tend to define the paradigm because often (not always) immunity or prudential political concerns limit the liability of the state itself for its egregious human rights violations. 1 Case law is a de jure source of law in the common law and is also binding precedent in EU law. 2 Case law is strong evidence of the law in civilianist legal systems.
The liability of enterprises for human rights torts is also our starting point because it is heavily litigated. Corporations have cash, a fact which makes them attractive targets for supposedly frivolous lawsuits. Yet, because of lax or nonexistent laws and corruption, corporations do in fact at times violate human rights for profit in the developing countries of the global periphery. The double role of the corporation as "deep pockets," a fat target, and as ruthless self-interested externalizer of costs of pollution, industrial accidents, and labor, explain why courts are rightly doubly concerned about the existence and extent of corporate tort liability; add to that the fact that the torts involved often occur in foreign lands far from the court and we can see that the governance of corporate conduct is conflicted here, and inevitably so. I regard these problems as more pressing, yet doctrinally less settled, than domestic constitutional torts, which also explains this chapter's focus.
Transnational enterprise liability for violations of human rights is most readily understood and attained by means of ordinary tort law as private international law. Usually, lex locus delicti will determine the substantive law to apply. The personality and territoriality principles will ordinarily govern jurisdiction.
Although corporate liability is heavily litigated, human rights torts are only exceptionally litigated on a theory of universal civil jurisdiction. The justification for extraterritorial jurisdiction is the lack of an effective remedy: whether due to corruption, war, or oppression of unpopular minorities there is often no effective remedy in the lex situs, the place where the tort occurred. Extraterritoriality also crops up because torts often involve more than one jurisdiction, either as to the lex loci delicti (cross-border pollution causing cancers, for example) or as to the victims, and possibly both. 3 Once jurisdiction obtains, relevant tort doctrines include imputed liability of employers for employees under theories of agency such as respondeat superior and whether to "lift the corporate veil" and ignore the corporate form. First, we will explain the rise of international human rights law, after which we will examine the tort law aspects of such liability in some depth.
INTERNATIONAL LAW

A. Historical Antecedents to Contemporary International Human Rights Law
In principle, where one private person violates another private person's right, the resultant tort is a matter of private law. Thus, ordinarily, when a tort is of a transnational nature, the usual private international law principles (known to U.S. jurists as "conflicts of law") apply and determine the civil responsibility of a non-state tortfeasor through the choice of which law to apply, the determination of proper personnel for their abduction of Abu Omar on Italian territory. 9 However, abducted persons do not have a remedy of their own: their remedy is in the hands of their government or of the government of the place where the abduction occurred. 10 The indirect enforcement of human rights by invoking the diplomatic protection of one's state was characteristic of international law prior to 1945. The rise of directly held and enforceable individual human rights marks international law since 1945. Directly enforceable individual rights under international law are increasingly recognized because they are a means to prevent and remedy one of the causes and consequences of wars: the abuse of human rights. Human rights arose in the post-war era as an objective and legitimator of the failed international system in the hope to prevent one of the causes and consequences of war. The use of civil remedies for human rights abuses is merely an extension of the post-1945 trend.
Thus, although constitutional rights and human rights are public law, these public laws may have radiating effects (Ausstrahlwirkungen) into private law relations. Public law (constitutional law, human rights law) may serve as persuasive authority, a guide, in the interpretation of private law rights. In Europe this is known as the doctrine of "indirect third party effect". The law which has "indirect effect" into private law relations is public law: constitutional/human rights principles. Public law has indirect persuasive authority to determining private law relations because the public law creates the general framework (Rahmenbedingungen; cadre juridique) for private law interactions. As a general rule, public law does not create directly enforceable private rights. However, public law may have indirect persuasive or interpretive value as to the substance of private law rights: that is known as indirect third party effect. Exceptionally, however, public law rights are intended to be directly effective and enforceable by private law persons against the government (vertical direct effect) or even against other private law persons (horizontal direct effect). Third party effect is the idea of third party beneficiary doctrine from contract law in the public law context. Thus, even though human rights laws are in principle public law, violations of human rights may entail a private law tort.
B. The UN Convention System
International human rights have become enforceable personal rights both under national constitutional law 11 and international law. Since 1945 we have witnessed the creation of national constitutional courts such as the Italian Constitutional Court, the Bundesverfassungsgericht in Germany and the Conseil Constitutionnel in France. Internationally, too, we have seen the creation of legal instruments to defend human rights and the formation of court-like bodies for the adjudication of human rights. 
C. Jus Cogens
As well as establishing universal conventions, sometimes with optional protocols for their enforcement, the post-war era also saw the increased protection of human rights through the expansion of the concept of non-derogable international law (jus cogens) to prevent and remedy various human rights abuses such as torture and rape during war; 12 prohibition of child-sex tourism likely will be the next jus cogens norm to be formed. 13 Possibly the prohibition of international abduction by terrorists will also become a jus cogens norm. 14 The reason for the post-war expansion of human rights' protection was to avoid one of the causes and consequences of war: human rights' abuses. Of course, if the protection of human rights also improves human well being, making a more productive and prosperous planet, so much the better. Both fear and hope explain the rise of global human rights. As a matter of binding international law, certain international human rights are definitely non-derogable jus cogens: the prohibitions against piracy, slavery, genocide, war crimes, and torture. Jus cogens violations entail universal jurisdiction: while no state is obligated to remedy a jus cogens violation, any state may do so. All those points of positively binding international law are uncontroverted lex lata. However, the interesting argument, most often seen before U.S. courts but increasingly aired elsewhere, is this: violations of jus cogens are torts and entail universal civil jurisdiction. The most well-known laws which offer universal jurisdiction over violations of jus cogens are the U.S. Alien Tort Statute (ATS) 15 and the Torture Victim's Protection Act (TVPA). 16 The ATS is no longer applied outside of U.S. territory 17 because there is a strict presumption against extraterritorial effect of U.S. laws. 18 Absent explicit legislative intent, reflected in the text of the law, U.S. legislation is not to be applied outside of United States territory, per the U.S. Supreme Court. 19 That is self-limitation, not a limitation imposed by international law. Belgium has legislation enabling a remedy for Belgian residents for such torts. 20 Sin perjuicio de lo que pudieran disponer los tratados y convenios internacionales suscritos por España, para que puedan conocer los Tribunales españoles de los anteriores delitos deberá quedar acreditado que sus presuntos responsables se encuentran en España o que existen víctimas de nacionalidad española, o constatarse algún vínculo de conexión relevante con España y, en todo caso, que en otro país competente o en el seno de un Tribunal internacional no se ha iniciado procedimiento que suponga una investigación y una persecución efectiva, en su caso, de tales hechos punibles.
El proceso penal iniciado ante la jurisdicción española se sobreseerá provisionalmente cuando quede constancia del comienzo de otro proceso sobre los hechos denunciados en el país o por el Tribunal a los que se refiere el párrafo anterior." Also see 
D. Extraterritorial and Universal Jurisdiction
Torts which occur outside the forum jurisdiction are usually cases of extraterritoriality based on the nationality principle, not of universal jurisdiction. Universal jurisdiction only applies to violations of jus cogens or where states have agreed to such in a binding treaty.
Internationally, jurisdiction is generally asserted based on the principles of territory or nationality; that is, the forum state has a sufficient nexus to the litigants and/or the matter litigated that its exercise of jurisdiction to adjudicate the case is seen as justified. In the U.S. this nexus is known as "minimum contacts" needed to exercise "personal jurisdiction"; that is, jurisdiction ratione personae. The principles of jurisdiction on the territorial or nationality principle are generally the same world-wide.
Jurisdiction may also be asserted based on a principle of universality. Some legal issues are of such concern to the world community that any state may adjudicate them. Universal jurisdiction is entailed in cases of jus cogens violations. Thus, for example, any state may take jurisdiction over pirates, slave traders, war criminals, and torturers. Universal criminal jurisdiction over violations of jus cogens and under the protective principle is uncontroverted. The status of universal civil jurisdiction under international law is less certain. United States courts implied 1) extraterritorial effect and 2) private civil remedies 29 to some wrongs which are remedied (in theory …) in other countries via criminal law. 30 Many U.S. scholars, and this author, continue to regard universal civil jurisdiction as lawful under international law: 31 every crime at common law implies a corresponding tort. However, as noted earlier, the U.S. Supreme Court has elected to interpret U.S. laws against extraterritorial effect strictly, leaving the TVPA as perhaps the sole vehicle for civil liability in U.S. law on the basis of universal civil jurisdiction, barring congressional amendment of the ATS (or the Securities and Exchange Acts or Racketeering Influenced and Corrupt Organizations Act (RICO) for that matter).
The U.S. is not unique in offering extraterritorial civil remedies. Other states offer similar ancillary private remedies to human rights violations. The EU offers an extraterritorial remedy homologous to the Alien Tort Statute in its Regulation 1215/ 2012. 32 France and systems modeled on French law offer the action civile, whose extraterritorial uses are examined below. Other states have generally not objected to the U.S. invocation of universal civil jurisdiction. 33 This is likely because universal civil jurisdiction is seen as entailed by the existence of universal criminal jurisdiction 34 as it is less burdensome to defendants than criminal jurisdiction. 35 One aspect of the general principle of sovereign equality is the untrammeled power of any state to undertake any action which it may choose that is no violation of its existing customary or treaty obligations. States, constituted by peoples, in turn constitute the international system. Just as the private person in the state may undertake 29 The more famous examples are the Alien Tort Statute and The Torture Victims Protection Act, though in fact the Racketeering Influenced and Corrupt Organizations Act and the Securities and Exchange Act also provide private remedies in tort for wrongs which may also be addressed by criminal law. "What applies for criminal jurisdiction applies to some extent mutatis mutandis for civil jurisdiction, because the latter is considered less intrusive. The presumption is that if universal criminal jurisdiction is permissible under international law, universal civil jurisdiction is also permissible (qui peut le plus peut le moins, the greater includes the lesser)." Luc Reydams, UNIVERSAL JURISDICTION: INTERNATIONAL AND MUNICIPAL LEGAL PERSPECTIVES, pp. 2-3 (2005).
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But see Curtis A. Bradley, Universal Jurisdiction and U.S. Law, University of Chicago Legal Forum 323-350 (2001) (arguing that the Restatement and Filartiga merely assume but do not prove the entailment of universal civil jurisdiction from universal criminal jurisdiction; notes that civil jurisdiction may be seen as more burdensome to governments due to the lack of state control over private lawsuits. As to that latter argument, this chapter directs the reader's attention to the numerous common law and U.S. constitutional rules delimiting jurisdiction).
any action which is not expressly prohibited, so too may states undertake any action which they choose, provided the state in question respects its international obligations. The absence of a customary prohibition of civil jurisdiction under the universality principle, as evidenced by 30 years of state practice without serious objection, also indicates that civil jurisdiction under the universality principle is permitted. Thus, universal civil jurisdiction is consistent with international law 36 and is logically entailed in cases where universal criminal jurisdiction obtains.
SUPRANATIONAL EUROPEAN LAW
Theoretically, EU law is international law, lex specialis so to speak. However, in practice EU law is a hybrid of international law and the law of the EU Member States. This section details EU level liability. EU law is as a legal matter autonomous with respect to the laws of the Member States. So while national principles of law are relevant to determining the content of EU principles, they are not dispositive: EU law is independent of the national laws of the EU Member States.
A. Extraterritorial Civil Jurisdiction under the Brussels Regime
Extraterritorial civil jurisdiction is permitted in the EU under Regulation 1215/2012. 37 The tortfeasor must be European, though the tort may be of a subsidiary and the locus of the tort may be outside of the EU; the plaintiff need not be an EU resident or citizen. 38 Forum non conveniens does not bar a claim under Regulation 1215/2012. The Regulation permits liability for overseas branches and subsidiaries to be attributed to EU-based main offices (parent companies). 39 
B. Extraterritorial Jurisdiction under the European Convention on Human Rights
In principle, the European Convention on Human Rights (ECHR) only applies on the territory or dependencies of the contracting parties. This was the logic of the Bankovic 42 decision, which denied the extraterritorial application of the ECHR to aerial bombardment in ex-Yugoslavia by a state party to the ECHR. More recently, however, scholars have argued that the ECHR in fact has a general extraterritorial effect on the basis of Article I of the ECHR. 43 Article I provides that "[t]he High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention." Thus, it is possible to bring a case for an extraterritorial violation of the ECHR 44 against a state party to the convention, at least where the state in question exercised both de facto and de jure control over the plaintiff. 45 The best view is to see the applicability of the ECHR as proportional to the degree to which state power and control of a state party are exercised. 46 In Bankovic there was no control of the territory -that is, the ground -which to me is the best way to explain why the ECHR did not apply. 56 France may even be procedurally advantageous in some regards as a forum state in comparison with the U.S. 57 While most European states have established the principle of universal jurisdiction in their law, they usually do so in criminal matters: however, nothing prevents them from doing so in civil matters. 58 France, and systems modeled on French law, also offers the remedy of the action civile, wherein a civil claims in tort may be joined to criminal proceedings for litigation in one proceeding; the action civile is similar to the implied private cause of action which may arise out of the criminal prohibitions of the U.S. Securities and Exchange laws (SEA 10b) and the U.S. RICO. 59 The action civile, to which we now turn our attention, enables a private restitutionary remedy to extraterritorial violations of rights.
In principle and in practice victims of crime in France have the right to compensation in tort through an action civile. 60 The action civile can only be initiated by the victim French law does not currently have homologues to the act of state doctrine or forum non conveniens: "ni la doctrina del forum non conveniens, ni la del acto de Estado o la de los asuntos políticos, que se encuentran contemplados en el sistema legal estadounidense, se aplican en Francia." Federación Internacional de Derechos Humanos, UNA GUÍA SOBRE MECANISMOS DE DENUNCIA PARA VÍCTIMAS Y ONG, 2011, p. 247, available at: fidh.org/IMG//pdf/guia_empresas_ seccion-ii.pdf (last visited 9 April 2014). The "political question doctrine" is a U.S. Constitutional rule which limits the jurisdiction of the Court to review acts of the executive or legislature and thus also does not exist in French law. of a crime: 61 it is an ancillary private law claim instituted pursuant to a criminal claim brought by the state. Historically, the common law permitted private persons to initiate prosecutions of crimes in order to conserve very limited judicial resources. That is no longer the case in U.S. common law: U.S. law no longer offers a procedure similar to the action civile or actio popularis to permit essentially private criminal prosecutions, even in the civil law jurisdiction of Louisiana. 62 The RICO 63 does however permit a combination of civil and criminal claims in cases combating organized crime. The RICO likely does not have extraterritorial civil effect. 64 In the action civile criminal and tort procedures are combined. That combination offers a certain judicial economy by reducing the number of court proceedings. 
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Morrison v. National Australia Bank (U.S.S.Ct., 2010) denied extraterritorial effect of the Securities and Exchange Act implied private cause of action, holding simplicissimus that extraterritorial effect of U.S. law will not be implied but must be explicitly provided for and proven.
Thus, all persons who are directly injured through the criminal act have the right to compensation for the damages resulting therefrom. 68 However, the claim for damages must be made at trial, and may not be first made on appeal. 69 Interestingly, civil parties are disqualified from being witnesses in the criminal action. 70 The resulting compensation from damages to parties civiles may be enforced anywhere the defendant's assets can be found. 71 The action civile is evidence of the general legal principle that a criminal act entails a corresponding civil tort for restitution of damages. The action civile exists in French, Belgian, Italian civil law, and in other jurisdictions which model their domestic law on French law. A similar cause of action, the Adhäsionsverfahren, also exists in German civil law (see below), though it is rarely resorted to.
In sum, civilianist legal systems recognize 1) the actionability of international crimes in domestic proceedings; and 2) the possibility that an injured plaintiff may sue the defendant criminal tortfeasor. Extraterritorial or even universal civil jurisdiction is not an American idiosyncrasy.
Another basis for a civil claim in tort for violation of human rights is the Convention Against Torture. In France, the case In Re Javor 72 Art. 136, Belgian Penal Code, inséré par L 2003-08-05/32, art. 7; provides as follows: "Constitue un crime de droit international et est réprimé conformément aux dispositions du présent titre, le crime contre l'humanité, tel que défini ci-après, qu'il soit commis en temps de paix ou en temps de guerre. Conformément au Statut de la Cour pénale internationale, le crime contre l'humanité s'entend de l'un des actes ci-après commis dans le cadre d'une attaque généralisée ou systématique lancée contre une population civile et en connaissance de cette attaque: 1 meurtre; 2 extermination; may be brought by "all Belgians or any other person having their principal residence in Belgium" 76 (Art. 6); Article 10 also permits jurisdiction on behalf of victims legally resident in Belgium for at least three years. 77 Accomplice liability in Belgian law is extensive: the plaintiff need not prove that the defendant accomplice intended to aid the criminal principal to achieve the criminal object. 78 Plaintiffs need not prove fraudulent intention of accomplices to defraud 79 or criminal intent. 80 Further, all defendants, accomplices, and principals are liable jointly and severally for all damages resulting from the criminal tort, even absent any overt action or agreement to act in concert. 81 3 réduction en esclavage; 4 déportation ou transfert forcé de population; 5 emprisonnement ou autre forme de privation grave de liberté physique en violation des dispositions fondamentales du droit international; 6 torture; 7 viol, esclavage sexuel, prostitution forcée, grossesse forcée, stérilisation forcée et toute autre forme de violence sexuelle de gravité comparable; 8 persécution de tout groupe ou de toute collectivité identifiable pour des motifs d'ordre politique, racial, national, ethnique, culturel, religieux ou sexiste ou en fonction d'autres critères universellement reconnus comme inadmissibles en droit international, en corréla-tion avec tout acte visé dans les articles 136bis, 136ter et 136quater; 9 disparitions forcées de personnes; 10 crime d'apartheid; 11 autres actes inhumains de caractère analogue causant intentionnellement de grandes souffrances ou des atteintes graves à l'intégrité physique ou à la santé physique ou mentale."
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"Pour être coauteur ou complice, il n'est pas nécessaire qu'il y ait eu intention criminelle tendant à porter préjudice à la masse" (Cass. 13 septembre 1989, Rev. dr. pén. 1990, 59). (Author's translation: To be an accomplice or co-author it is not necessary that there has been criminal intent tending to cause injury.) (Hereafter: Accomplice cause.) 79 "Pour condamner en droit un accusé comme coauteur ou complice d'une faillite frauduleuse, il n'est pas requis que l'accusé ait agi dans l'intention frauduleuse de porter atteinte aux biens; il suffit qu'il soit établi que quelqu'un ait commis ce délit et que l'accusé y ait participé d'une des manières énumérées aux articles 66 et 67 du Code pénal (art. 489 du Code pénal)" (Cass. AR P. 93.0510.N, 22 mars 1994, Arr. Cass. 1994,299). (Author's translation: To legally sanction an accused as accomplice or co-author of fraudulent bankruptcy it is not necessary that the accused acted with a fraudulent intention to damage goods; it suffices that it be established that someone has committed this wrong and that the accused participated in one of the manners enumerated in Articles 66 and 67 of the Penal Code.) 80 Id. iii. Germany: The Adhäsionsverfahren The Adhäsionsverfahren is the German homologue to the action civile. Essentially, like the action civile, it permits the incorporation of tort claims in a criminal trial in order to avoid the risk of inconsistent judgments and for reasons of judicial economy.
According to § 403, para. 1, line 1 of the Code of Criminal Procedure, injured parties can make claims for monetary compensation in criminal trials. The right to compensation is covered in § 823, para. 2 of the German Civil Code in connection with § 266 of the German Criminal Code. Thus, at least in theory, it would be possible to bring an Adhäsionsverfahren so that a criminal prosecution would also result in compensation to claimants. Such proceedings in practice are rare. There are several possible reasons for this: the plaintiff must know that they have the right; the plaintiff must take the initiative and ask for the application of the right; plaintiffs may prefer to go before the civil courts; the Adhäsionsverfahren is obscure and complicates the proceedings; and, finally, the penal judge may be uncomfortable determining the existence and extent of tort damages.
Having examined international extraterritorial and universal jurisdiction law in theory we now turn to its application in practice.
B. Common Law Procedural Restrictions on Extraterritoriality
Up to this point this chapter has highlighted remedies similar to the Alien Tort Statute in international and European law to show that civil jurisdiction in tort under the universal principle is permitted under international law as a logical consequence of state sovereignty for greater powers (universal criminal jurisdiction) imply lesser powers (universal civil jurisdiction) and because states, generally speaking, are free to undertake any action they please which is not prohibited by non-derogable peremptory norms (jus cogens), a fortiori where such actions are intended to secure enforcement of those jus cogens norms. Foreign states usually do not object to the exercise of extraterritorial and universal civil jurisdiction by the United States. That may be due to the fact that bad actions merit redress. It may also be due to the fact that every state wants to have the capacity to exercise its own powers. It may also be due to the fact that there are a number of procedural rules which restrict U.S. extraterritorial civil jurisdiction. Potential procedural bars to adjudication on the merits include the doctrines of exhaustion, comity, forum non conveniens, the act of state doctrine, and the political question doctrine and immunity. Similar procedural obstacles exist in civilianist jurisdictions. Here we examine the procedural limits on extraterritorial law in the common law; most of these procedural limitations have parallels in civilianist jurisdictions such as France and Germany.
i. Exhaustion
Exhaustion (Erschöpfung) is the internationally recognized idea that one must seek and conclude local remedies first -whether within the corporation (the "demand" requirement), in a federated state, or in national law -prior to proceeding to remedies at a higher level of governance such as international law. However, the absence of an effective remedy or futility of requests for a remedy will generally excuse a failure to ii. Comity Comity (Comitas; gutes Einvernehmen der Völker) is the gracious respect accorded to the legal acts and decisions of other states. It is not legally compelled, at least under U.S. law, but is the ordinary consequence of being de jure recognized as a friendly government: a form of international "full faith and credit." Comity in the U.S. 83 and the U.K. 84 -that is, throughout the common law system -is essentially the same: it is "the recognition which one nation allows within its territory to the legislative, executive or judicial acts of another nation." 85 Comity is best seen as a discretionary doctrine. 86 The legal acts of states which are de jure recognized as friendly will be granted comity as a matter of course. Legal acts of unrecognized and unfriendly states will not be granted comity. The gray area is countries which are friendly but de jure unrecognized, such as nationalist China (Taiwan). The legal effect of comity is a sort of international res judicata. If a case has already been litigated in a recognized and friendly foreign jurisdiction, then comity bars re-litigation of the issue.
iii. Forum non conveniens
Another defense to jurisdiction is forum non conveniens. 87 Forum non conveniens is a discretionary, not mandatory, doctrine. 88 The court may refuse jurisdiction, at its discretion, on the logic that there is another, more convenient forum for litigation. A precondition for a finding of forum non conveniens is the existence of a foreign forum with jurisdiction to adjudicate. 89 If such a forum exists and would not refuse the suit for discretionary reasons, then the court must balance the competing interests of the foreign forum, of its own judiciary, and the interests of the plaintiff and defendant. 90 82 Ordinarily the plaintiff's choice of forum will be respected. 91 Compelling circumstances can nonetheless cause a court to reject a plaintiff's claim because of inconvenience either to the court or to the defendant, or both. The court examines whether the choice of forum by the plaintiff is oppressive to the defendant. 92 If not, and if there are no compelling issues of judicial economy, the plaintiff's choice of forum will be respected.
In Wiwa v. Royal Dutch Petroleum an Anglo-Dutch company was sued in the United States for a tort in Nigeria. The forum non conveniens objection was accepted at trial but then rejected on appeal. 93 The appellate court in Wiwa considered the substantive English law and balanced the interests of the U.K., the U.S., Nigeria, the plaintiff, and the defendant, in determining whether forum non conveniens applied. 94 Forum non conveniens is similar in Britain:
Where a plaintiff sues a defendant as of right in the English court and the defendant applies to stay the proceedings on grounds of forum non conveniens, the principles to be applied by the English court in deciding that application in any case not governed by Article 2 of the Brussels Convention are not in doubt. They derive from the judgment of Lord Kinnear in Sim v. Robinow 95 where he said: "the plea can never be sustained unless the court is satisfied that there is some other tribunal, having competent jurisdiction, in which the case may be tried more suitably for the interests of all the parties and for the ends of justice." 96 However, though the British court looks to the interest of the plaintiff and defendant as well as the ends of justice, it does not, unlike U.S. courts, consider public interest or public policy. 97 The U.S. and British courts engage in a balancing of several different factors to determine whether the forum is inconvenient, but the number of factors in the British formulation of forum non conveniens is more limited than is the case in the U.S. Forum non conveniens reduces the risk of unjust jurisdiction, which reduces in turn the objection of other states to the exercise of extraterritorial civil jurisdiction.
iv. The act of state doctrine
The act of state doctrine precludes courts from inquiring into the validity of the public acts of a recognized foreign sovereign power committed within its own territory. 98 Historically, the act of state doctrine was an outgrowth of comity. 99 As such, it was and possibly still is a discretionary remedy. 100 More recently the act of state doctrine in 91 Id.
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v. The political question doctrine
The political question doctrine is a rule of U.S. domestic constitutional law. Where the U.S. court is confronted with a "political question" 113 it will regard such a question as non-justiciable. The political question doctrine is a manifestation of the principle of separation of powers. To determine whether a question is "political," courts inquire into whether the issue was committed to the executive or legislative branch. If the issue is exclusively at the discretion of the executive or legislature, then the political question doctrine applies, barring adjudication of the issue. A finding that the case requires unquestioning adherence to a political decision already made or that the court's decision risks potential embarrassment by creating multiple conflicting pronouncements from different branches of government are also factors that will weigh in favor of a finding of a political question: again, the issue is separation of powers. Alternatively, if the court finds that there is an absence of judicially manageable standards or that it would be impossible to decide the case without also making a policy determination, then that makes it likely that the case will be considered a non-justiciable political question. The political question doctrine, unlike comity and perhaps the act of state doctrine, is not discretionary. In the alien tort context, 114 no political question was found in the case of a de facto state with a head of state claiming sovereign immunity. 115 The court ruled on the merits, determining that head of state immunity does not apply to unrecognized states. This brings us to the next procedural limit on extraterritorial civil jurisdiction: immunity.
vi. Immunity
The principles of immunity in international and national laws are generally similar world-wide. The examples given here are taken from the common law, 116 especially U.S. law. However, the principles those laws embody are found both in international law and in the domestic law of civilianist jurisdictions.
Immunity is of two types: immunity of the state itself (sovereign immunity) and immunity of the state's agents (official immunity). Official immunity is also of two types: absolute or relative. The historical basis of sovereign immunity in U.S. law is in principles of "grace and comity," not the U.S. Constitution. 117 The United States grants 111 head-of-state immunity only to governments de jure recognized by the United States. 118 De facto statehood is insufficient to support a claim of sovereign immunity. 119 Heads of state and ministers 120 enjoy absolute immunity for any acts during their terms of office and relative immunity as to their official acts after their term is complete. However, official immunity is no defense where the act was illegal under the law of the state. 121 Thus, in Filartiga v. Pena-Irala, 122 where a Colombian government official engaged in extra-legal torture and murder outside of his official duties, that official could not claim immunity a priori because torture is illegal under international law and a violation of jus cogens and a fortiori because Colombian domestic law clearly states that torture is illegal. The better view is that jus cogens violations are not subject to immunity. Thus, Pinochet was not regarded as immune. 123 Official immunity did not prevent the United States from successfully trying Manuel Noriega, the former dictator of Panama, for drug trafficking, 124 perhaps in part because the United States never recognized Noriega's government.
Official immunity is no defense as to acts prior to or following one's office. However, during their tenure heads of state are absolutely immune. Even after their tenure a head of state retains a qualified immunity as to his or her official acts. This explains why it is difficult to try foreign heads of state, for example the late heads of state Ariel Sharon 125 and Agosto Pinochet. 126 Official immunity did not, however, prevent trial of de facto heads of state Manuel Noriega 127 and Radovan Karadzic. There is an obligation under international law to respect the immunity of heads of state and ministers during their term of office. However, after their term of office has expired, any immunity to the acts of state officials prior to their term of office, and perhaps even as to unofficial acts during their term of office, is granted at the discretion of the granting state. Further, there is no immunity for violations of jus cogens. 118 Kadic, 70 F.3d at 248. 119 Id. at 250 ("In a 'Statement of Interest,' signed by the Solicitor General and the State Department's Legal Adviser, the United States has expressly disclaimed any concern that the political question doctrine should be invoked to prevent the [current] litigation."). 
